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IN THE COURT OF SUB-DIVISIONAL JUDICIAL 

MAGISTRATE(M), GOHPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                       S.D.J.M(M), GOHPUR 

                                      Misc. Case No. 8/13 

                                U/S 125 of Cr PC. 

                 Smti Pallabi Kalita……………………First Party/Petitioner 

                               v. 

                 Sri Ratul Kalita……………………Opposite Party 

Ld. Advocates: For First Party………Sri Pranjal Baruah. 

                           For OP…………..Sri Arnab Kr. Das. 

Evidence Recorded on : 04.9.14, 14.11.14, 18.2.14 

Argument heard on:  06.2.15 

Judgment delivered on: 19.2.15 

                                                    J U D G M E N T 

1. The case of the first party, in brief, is that, the first party, Smti 

Pallabi Kalita and the opposite party, Sri Ratul Kalita had eloped with 

each other in the year 2005. The opposite party had kept her at the 

residence of his aunty, Smti Bina Saikia, and later on, took her to his 

home, where they had married each other, following social customs, 

before the society. Thereafter, the two lived in his house as husband 

and wife. After some time, the OP started to cause physical and 
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mental torture on her. As a result, she had lost her mental balance. 

She had to undergo treatment. On 2.9.07, a girl child was born out 

of their wedlock. After spending about 3 months in the house of her 

parents, she came back to her matrimonial house. For few days, 

things were good, but, thereafter, the OP had again started to beat 

her and tortured her. When the torture increased, the first party  

had informed her parents, who brought her back, with the help of 

public. An agreement was entered into between two sides, for 

maintenance of the first party and her child.  

2. It is also mentioned in the petition, that the OP has 10 bighas of 

farm land, one fishery, one motor garage in Gohpur, and he earns 

about Rs.20000/- per month as income. On the other hand, the first 

party and her child has been living with her poor parents. Hence, 

the first party has prayed for Rs.8000/- as monthly maintenance 

from OP for herself and her minor daughter. 

3. In reply, the Opposite Party(OP), has denied the existence of any 

valid marriage between him and the first party. The first party had 

eloped  and came to him. Though, he did not want to keep her, but 

the family of the first party had intimidated him about police 

complaint, which had compelled him to keep her in his house. The 

OP found that the first party has been suffering from mental 

disorder. Prior to this, the first party has been undergoing treatment 

in LGBRI, mental hospital at Tezpur. This fact was concealed by the 

parents of the first party. Hence, the first party’s mental health had 

deteriorated as medicines were not taken by her. Later on, the 

parents of the first party admitted this fact. Thereafter, the OP 

started to provide her with medical aid. But, when she got pregnant, 

the intake of medicines had to be stopped, which aggravated her 

mental ailment. Thereafter, a public meeting took place where both 
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sides were present. In that meeting, the father of the first party had 

admitted the mental condition of his daughter, and agreed to take 

her with him and take her responsibility. The OP had agreed to pay 

Rs.200/- per month to the child for five years for her maintenance. 

The OP had paid the money for 5 years for the child. Hence, now, 

he is not bound to pay any maintenance to the first party and the 

child. Further, the OP has denied that he ahd committed any 

physical or mental torture on the first party. He has also denied the 

existence of any such source of income, which the first party had 

mentioned in her petition. The OP has no income and hence, he is 

dependent on his father. Hence, he is incapable to pay any 

maintenance. 

4. Three witnesses were examined on behalf of the first party, 

including the first party herself. Three  witnesses were examined on 

behalf of the OP, including the OP himself. 

 POINTS FOR DETREMINATION: 

1) Whether the  first party, Smti Pallabi Kalita, is the wife of the 

Opposite Party, Sri Ratul Kalita? 

2) Whether the first party has refused to live with the OP, without 

sufficient reason? 

3) Whether the Opposite Party, had neglected to maintain his wife and 

their minor child, as alleged? 

4) Whether the opposite party has sufficient income to maintain his 

wife and his child? 

5) Whether the first party is unable to maintain herself? 
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DISCUSSION AND DECISION BASED ON REASON: 

 

5. PW1, Smti Pallabi Tamuly Kalita in her examination in chief had 

stated that the Opposite Party(OP) is her husband. At first they had 

eloped, and thereafter, their marriage took place following social 

custom and rites, in his house. Initially, after elopement, the OP had 

kept her in his aunt, Smti Bina Saikia’s  house.  Everything was good 

for some days, but, thereafter, her husband, mother in law and 

aunt, had committed physical and mental cruelty on her. As a result 

of that she had lost her mental balance.  

6. She also stated that she had informed her parents about the torture. 

Her parents came and took her to Gohpur health center. Thereafter, 

she was taken to Tezpur mental hospital for treatment. She was in 

the mental hospital. After recovering her health, she again came 

back to her matrimonial house and started her family life. She stated 

that she and the opposite party had lived as husband and wife. She 

became pregnant and a girl child was born out of their wed lock on 

02.9.07. The birth took place in her own home. Her daughter’s 

name is Konkana Kalita and she is studying in class I, in Gohpur 

Jatiya Vidyalaya. After three months of her birth, the family 

members of her husband came and took her to their house. After 

few days, her husband and his family members committed physical 

and mental torture on her. She had informed about it to her 

parents. Her parents came. The OP had called a public meeting, 

where the OP had agreed to pay for her and her child’s 

maintenance, but so far he had failed to do so.  

7. She also stated that her husband has a motor garage in Gohpur 

center. He has a farm land, measuring 10 bighas, and has a fishery, 
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on 1 bigha of land. He earns Rs.20000/- as monthly income. She 

stated that she does labour work, and hence, she needs Rs.8000/- 

as maintenance for her and her child.  

8. In her cross-examination, she has stated that her social marriage 

with the Opposite Party(OP), took place on 7th day of Bohag month, 

2005(as per Assamese Calendar). She stated that she has 

mentioned the year of her marriage and not the date in her petition. 

She stated that in their social marriage, ved ( vedshstra) was being 

read. She does not know, who had read it. In her marriage, her 

parents, brothers and sisters and village people had assembled. She 

has stated that in her petition, the dates of torture are not 

mentioned. She denied the suggestion she had undergone 

treatment in mental hospital, prior to her marriage. She stated that 

the doctor had prescribed medicines, during her treatment at Tezpur 

mental hospital. She stated that one pregnant woman cannot 

consume all kinds of medicines. She stated that on 5.10.08, a 

meeting took place between the two sides. In that meeting, the 

gaonbura of the village of the OP was present, along with the village 

people. In that meeting, her father and two sisters were also 

present. An agreement was entered into between the two sides. She 

denied the suggestion that in that meeting, her father, admitting her 

to be a mental patient, had agreed to take her away with him 

permanently. She stated that on that day, her properties, given in 

marriage, were brought by her from the house of the OP. She stated 

that the OP had agreed to pay Rs.200/- per month as maintenance 

for her child, but he has not paid so far. She denied the suggestion 

that in that meeting, it was agreed upon, that no case would be 

instituted in future.  
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9. She also stated, in her cross examination, that the OP has three 

brothers. She does not know, whether mutation has taken place 

among the sons of her father in law, who is alive. She stated that 

she does not know, whether the father of the OP is the owner of the 

10 bighas of  farm land. She stated that she has not submitted any 

land document in the Court. She denied the suggestion that the 

motor garage, in Gohpur, is not in the name of her husband. She 

stated that she has not submitted any document, showing that hr 

husband is the owner of the motor garage. She denied the 

suggestion that she has been suffering from mental illness from 

2004 and her father had admitted this fact and had agreed to keep 

her with him forever. She denied that she is not entitled to any 

maintenance.  

10. PW2, Smti Janmoni Tamuli, in her examination in chef has state 

dthat the first party is her sister and the OP is her brother in law. 

She stated that there was love relationship between her sister and 

the OP, for about 3 years. The OP used to visit their home. The OP 

had eloped her sister. At first, the OP had kept her sister in his aunt, 

Bina Siakia’s place. Thereafter, a social marriage took place between 

her sister and the OP in latter’s house. In that marriage, her father, 

herself, uncle etc were present. In that marriage,  there was 

recitation of religious texts. After marriage, the two sides lived with 

each other as husband and wife. She stated that the first party ahd 

informed them that the OP and his family members had tortured her 

mentally and physically. After knowing about the torture, her  

parents came  to the house of the OP, and took her to Gohpur 

health center. Thereafter, she was taken to Tezpur  hospital for 

treatment. After recovering her health, she again came back to her 

matrimonial house . Her sister became pregnant. Her parents had 
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brought her sister to their home for looking after her. A girl child 

was born, in their house. The child’s name is Konkana Kalita, who is 

8 years of age, who is living with the first party and studying in 

Gohpur Jatiya Vidyalaya. After staying there for three months, the 

OP had taken her to his home. But again, he had resorted to 

physical and mental torture upon the first party. When they came to 

know about it, her family members had went to his place to inquire 

about the matter. Her mother and elder sister had gone there. 

When the torture escalated, the first party had called them. When 

they went to the house of the OP, the OP had called the public and 

gaonbura, and discussed the matter. In that meeting, the OP had 

agreed to maintain her sister and her daughter. Since then, the OP 

has not taken any step towards maintenance of the first party and 

their child, and also did not inquire about them. Her sister has 

claimed Rs.8000/- as maintenance for her and her child. She stated 

that the OP has a garage in Gohpur. He has land property. She does 

not know how much land, he has. The OP earns about Rs.20000/- 

to Rs.22000/- per month as income. Her sister does daily labour 

here and there, and is staying in their house.  

11. In her cross examination, she has stated that she does not know the 

date of the marriage between the two sides. She has stated that no 

case was being lodge dafter knowing about the fact of torture. She 

stated that the first party is called as “maina” in home, and she was 

also known as “sinu”, but she was not called as “sinu” in their home. 

She also stated that in the meeting, she was a signatory in the 

agreement. As per agreement, the OP had agreed to pay Rs.200/- 

per month for five years, for the maintenance of the daughter of her 

sister. On that day itself, the dowry articles of her sister were 

brought back in a vehicle. That vehicle was being called by them 
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from their house. She stated that she does not know whether the 

land is in the name of the OP or in the name of his father. She 

stated that she cannot say in whose name the garage in Gohpur has 

been registered. She denied the suggestion that she had deposed 

falsely and her sister had lodged a false case. 

  

12. PW3, Smti Pinu Tamuli, in her examination in chief has stated that 

the first party is her sister and the OP is her brother in law. She 

stated that at first, the OP had eloped with her sister. Later on, the 

OP had married her following social custom and rites. In that 

ceremony, she was present, along with her parents, uncles and 

other people.  She stated that they had went to the house of the 

OP, when they got the news of torture on her sister. She, along with 

her parents and uncle had went to the house of OP. Thy had got the 

first party treated in Gohpur Health center, and took her to Tezpur. 

After treatment in Tezpur, the first party had recovered. Thereafter, 

the OP had taken her to his house, where the first party became 

pregnant. Her parents went to the house of the OP and brought the 

first party home as she was pregnant. In her parents’ house, the 

first party gave birth to a girl child, who is now, 8 years of age and 

is studying in class I in Gohpur Jatiya Vidyalaya. After three months 

of the birth, they took her to the house of the OP. After the birth of 

the girl child, the OP did not inquire about them. In his house, the 

OP had again beaten her sister. After getting this news, they went 

to his house to take back the first party. On that day, a public 

meeting had taken place, where the physical torture on her sister 

was highlighted. In that meeting, without finding any way out, they 

had to enter upon an agreement, and brought her sister with them. 

In that agreement, the OP had agreed to maintain her sister and her 
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child. Since then, the P had failed to maintain them. Not even a 

rupee was given by the OP. Hence, the first party had sought 

Rs.8000/- per month as maintenance for her and her child. She 

stated that the OP has a garage in Gohpur. He earns about 

Rs.20000-30000/- per month as income.  

13. In her cross examination, she ahs stated that she does not 

remember the date of the marriage. She stated that they had not 

lodged any case against the OP, over the issue of beating of the first 

party. She stated that the first party is also called as “ Sinu”. She 

denied the suggestion that her sister has been suffering from mental 

illness since 2004, and has been undergoing treatment. She stated 

that she does not know, in whose name the land has been 

registered. In that land, the OP carries out cultivation. The OP has 

two brothers, and has both mother and father. She stated that the 

garage falls under the Gohpur Town Committee. She denied the 

suggestion that garage does not belong to the OP. She denied the 

suggestion that the OP did not assault her sister and they had 

brought her forever after a public meeting. She denied the 

suggestion that she has deposed falsely.  

14. DW1(OP), in his examination in chief has stated that he was in love 

with the first party, In 2005, the first party had met him and came 

to his house. She did not go to her house. On that night, he had 

kept her in her aunt’s place. Thereafter, he took her to his house 

after some days. He was with the first party in his house. He stated 

that no social marriage had taken place between them. After one 

year, the first party fell ill in his house. She used to run out of his 

house by putting of her clothes and used to quarrel with him in the 

night. She used to quarrel with him at about 2/3 AM, in the night. 

Her parents were informed, and when they came to his house, he 
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learnt from them that the first party is mentally ill. Later on, the 

forts party has been admitted in Tezpur mental hospital by him and 

her parents. After 1 month of treatment, he had brought her to his 

house. At that time, the first party was pregnant. That is why her 

parents came and took her with them to their house. After one 

month,  she gave birth to a girl child. At the time of the birth, he 

had went to the hospital to inquire. After one month, he had 

brought her along with the child to his house. She remained in his 

house for3-4 months. On 5.10.08, her parents and family members 

came to his house, and conducted a meeting. In the meeting the 

gaonbura of his village was present. In that meeting, his father in 

law, Rupeswar Tamuli, had admitted that the first party is mentally 

ill, and that he would take her with him. In that meeting, it was 

decided that he would have  to pay Rs.200/- per month for  5 years 

for the maintenance of his daughter, and that they would lodge no 

case in the Court. The decisions were written down. The two sides 

had signed on the agreement in front of the Govt. Gaonbura. 

According to the decisions, his father in law had taken the first party 

to his house, and also took away her properties, which they had 

given in marriage, such as Godrej, bed etc, and that he had paid 

Rs.200/- per month for 5 years. He stated that the first party is also 

called as Sinu in her house. He stated that he has no land in his 

name. The land is in the name of his father. He also stated that he 

has no garage in his name The Garage is in the name of his brother, 

Dilip Kalita. He stated that he , at times, drive vehicle and at times, 

works in the garage. He  stated that he does not earn Rs.20000.00 

per month. He has stated that he has submitted the medical 

documents showing treatment of the first party in Tezpur Mental 

hospital. Ext 1(1) to Ext 1(9) are the documents( proved in original). 
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Ext 2 is the discharge certificate of the  first party from Tezpur 

Mental hospital. He also stated that he has submitted the license( 

proved in original),as Ext 3,to show that the garage, is in the name 

of his brother. He stated that he has submitted Ext 4, copy of 

Jamabandi, as Ext 4, showing that the land is in the name of his 

father.  

15. In his cross examination, inter alia, he has stated that he was in 

love with the first party, and used to visit her house before, he took 

her to his house. He stated that as they were in love with each 

other, she eloped with him. After elopement he had kept her in his 

aunt’s place for some time. He stated that even though, he had 

eloped with her, but he did not marry her following social custom 

and rites. He denied the suggestion that he had given the first party 

status of wife and that he had married her socially. Thereafter, he 

stated that he had lived with the first party as husband and wife, 

and that he had given her the status of wife. He stated that they 

had a girl child. He stated that he does not know her name but her 

age is 4 years. He stated that he has not mentioned in the W.S. that 

the first party used to run out of his house by putting off her 

clothes. He stated that he has not mentioned in the W.S that he an 

her family members had taken her to the Tezpur Mnetal hospital. He 

denied the suggestion that after due to his torture, the first party 

had broken down mentally. He stated that he was in the hospital 

that the time of the birth of the child. He stated that he has not 

submitted the written copy of ( proceeding) meeting. He stated that 

he has not brought the gaonbura in the meeting, today, in the 

Court.  

16.  The OP has also stated in his cross examination, in the medical 

documents, the name of the first party is mentioned as Sinu Tamuly 
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and not as Sinu @ Pallabi Tamuly. He has also stated that he has 

not mentioned the name of the first party as Pallabi @ Sinu Tamuly. 

He stated that he does  not belong to a joint family. He does not 

look after the land. The land has been given to tenants. He stated 

that his father and mother are staying with him. He stated that 

there are trees and betel nut trees in his house. He also stated that 

there is a pond in  his house. He has submitted the jamabandi copy 

of the year 2012. Recent copy has not been given. He stated that 

his brother had portioned long ago. He stated that he is not running 

the garage and only when his brother is not present, he stays in the 

garage.  He has also stated that there was no decision on the 

maintenance of the first party in the meeting. He denied the 

suggestion that no meeting had taken place. He denied the 

suggestion that he had tortured the first party and her parents had 

taken her away as she could not bear his torture any further. He 

denied the suggestion that the first party had lodged the case as he 

did not maintain her.  

17. DW2, Smti Tilo Kalita, has sttaed in her examination in chief that the 

OP, Ratul Kalita is her son. She stated that her son had brought the 

first party with him in 2006 after elopement. As he was afraid that a 

case might be lodged against him, he had  brought the first party to 

their house. There was no social marriage between the two sides. 

The first party and her son had stayed in their house, without 

marrying. After staying for about 6 months, the first party became 

ill. The first party used to run out of their house, by putting off her 

clothes. After 3-4 hours , she again behaves well. The first party had 

told them that she was mentally ill from earlier time, and that she 

was under medication from the Tezpur Mental hospital. They  took 

her to the Tezpur Hospital, where the doctor had asked as to why 
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the intake of medicines was  stopped. She sttaed that as the first 

party did not disclose about her mental condition, they did not know 

about it. Thereafter, the first  party was brought back and she was 

given timely medicines. Later on, as she became more ill, she was 

taken to Tezpur Mental Hospital,  but she was not admitted there as 

she was pregnant. A girl child was born. When the illness became 

intense, the first [arty was admitted in the Tezpur Hospital. Later on 

she was brought back. When the parents of the first party were 

informed about the recurrent illness of the first party, they came 

and a meeting took place, on 5.10.2008. In the meeting the 

gaonbura of her village was present. In that meeting, the father  of 

the first party, had decided to take her with him as she was 

mentally ill. In that meeting, it was decided that the OP, would have  

to pay Rs.200/- per month for  5 years for the maintenance of his 

daughter. The decisions were written down. The agreement was 

signed by both sides in front of the gaonbura. She stated that the 

agreement was written by the gaonbura, Sri Himeswar Baruah. As 

per the agreement, her son had paid Rs,200/- per month for 5 

years.  The OP has no land in his name. The land is in the name of 

his father. The garage , in Bilotia, is in the name of her elder son, 

Dilip Kalita. She stated that the OP, Ratul Kalita does nothing. At 

time she works in the garage, but has no income of his own. They 

call Pallabi as Sinu in home. She stated that the betel nut tree and 

the pond are in the name of the father of the OP.  

18. In her cross examination, she has, inter alia, stated that the first 

party is her daughter in law. She stated that she does not know, 

whether the two sides were in love relationship.  She stated that 

after the first party was brought to their house, the first party and 

her son( OP), stayed as husband and wife. There was relationship 
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between the two sides. She stated that they did not call doctor to 

their house to see the first party. Her father was informed. At that 

time, the first party was pregnant. The fact of pregnancy was 

informed to the mother of the first party, who took her with her. In 

2008, the first party was taken permanently. She was taken on 

5.10.08, after the birth of girl child. She stated that the first party 

gave birth to a girl child, and at that time she was with her mother. 

From there she was brought to her house. After staying there for 

some days, she was taken to Tezpur Mental Hospital. After one 

month she was brought back to their house. She has signed on the 

agreement. She denied the suggestion that the  first party ahd 

suffered mental disorder due to their torture. In the meeting there 

was no agreement for the maintenance of the first party. She denied 

the suggestion that OP did not pay Rs.200/- as maintenance to the 

child of the first party. In their house, she, her husband and the OP 

reside. Her husband is old but he is not ill. She stated that the land 

has not been partitioned yet. She stated that none of her sons run 

garage. She denied the suggestion that the OP manages the garage. 

She stated that she had inquired about the first party. She denied 

the suggestion that due to their torture. The first party had called 

her parents, who took her away, and the case was lodged as the OP 

did not look after her.  

19. DW3, Sri Himeswar Baruah, in his examination in chief had stated 

that, on 5.10.08, a meeting was organized between the two sides, 

where he was present as  Govt. Gaonburah. In the meeting the 

family members of the two sides were present, along with the 

village people. After discussion, a written agreement was drawn up, 

which was being written by him as per the discussion. In that 

agreement there was signature of the members of the two sides. He 
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had also signed on it. The original copy of the agreement was with 

him and the copies thereof were given to each of the party.  He has 

brought the original copy with him in this Court, today. Ext 5 is the 

agenda of the original copy of the agreement. Ext 6 is the original 

agreement. Ext 6(1) is his signature. Ext 6(2) is the signature of 

Ratul Kalitaamd Ext 6(3) is the signature of the father of the first 

Party, Sri Rupeswar Kalita, which has been recognized by him. He 

stated that in the agreement, it is written that the first party is 

mentally ill,  which has been admitted by her family members and 

her family members would take her with them. It was also agreed 

that the OP would give Rs.200/- per month for 5 years for the 

maintenance of their  girl child. He also stated that the article such 

as furniture, etc, given after marriage, were taken by the side of the 

first party as per the agreement. Moreover, it was agreed that no 

case would be lodged in future.  

20. In his cross examination, he has, inter alia, stated that no 

proceeding of the meeting was prepared. He denied the suggestion 

that the meeting was not valid. He stated that there was gandharva 

marriage between the two sides. The two sides had done the 

custom of applying vermillion on the forehead. He stated that he 

does not know, what amount of stamp paper is needed for 

agreement. He has not been given the authority to cause divorce 

between two sides. He stated that before this case, the first party 

told him that the OP had not given her maintenance. He had written 

the agreement as per joint discussion and decision. He stated that 

he has not written above his signature, that “ it has been read out”. 

He stated that in that agreement the signature of the first party has 

not been taken. He has denied the suggestion that he ahs submitted 

an invalid agreement, which is groundless.  



16 
 

 

   APPRECIATION OF EVIDENCE: 

 

Point no.1 

21. The fact of solemnization of marriage as per social rites and custom 

has been asserted by the first party and her witnesses, but the 

same was denied by the OP and DW2. But it has been admitted by 

the OP that he and the first party had lived as husband and wife, 

and that the first party became pregnant, when she was in his 

house and that she gave birth to a girl child. He has also stated that 

there was love relationship between them. DW2,  who is the mother 

of the OP has stated, in her evidence, that after elopement, the OP 

had kept the first party in their house. She also stated that after the 

first party was brought to their house, the first party and her son( 

OP), stayed as husband and wife. From the evidence of the OP and 

DW1 , it appears that he and the first party had stayed in the house 

of OP for a substantial period of time, as husband and wife, so as to 

raise the presumption that the relationship of marriage had 

subsisted between them. The OP, in his evidence had denied the 

suggestion that he had given her the status of wife. But, later on, in 

his deposition itself, he has stated that he has given her the status 

of wife. Thus, the living together as husband and wife and 

cohabitation, raise a strong presumption as to the existence of 

marital tie between the two sides, within the ambit of the 

benevolent legislation of Sec 125 Cr PC .  The said presumption 

could not  be rebutted by the OP. The DW3, who is the village 

gaonbura, has stated that there was gandharva marriage between 

the two sides, and that vermilion was applied.  
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22. Hence, on the basis of the above, I find that it is proved that the 

first party is the wife of the OP, so far as Sec 125 Cr PC is 

concerned.  

 

Point No.2 and Point No.3 

23. The PW1, PW2 and PW3, have asserted that the OP used to 

physically and mentally torture the first party. This assertion has 

been denied by the OP. From the evidence on record, it is appears 

that the first party had to undergo psychiatric treatment, but it is 

not proved that she was suffering from a mental disorder of such a 

type and intensity that it was impossible for the OP to keep her with 

him, in his care and protection. The fact that a meeting was called 

by the OP, and after which, the parents of the first party had to take 

her with them, shows that the OP wanted to run away from his duty 

to look after his wife and child. This, itself, shows that he was 

negligent towards his wife and child. The agreement to pay Rs.200/- 

per month for the child, that too for a limited period of 5 years, does 

not absolve him of his legal duty to maintain his wife and child and 

look after them. It is on record, that the OP did not pay for the 

maintenance of the first party as there was no agreement to this 

effect in the meeting. In my view, even if, it is believed to be true, 

such an agreement does not curb the right of the wife to claim 

maintenance u/s 125 Cr PC, nor can such an agreement act as 

waiver of the right. Such a situation was not intended by the 

legislators. The validity of such an agreement, to be binding on the 

first party, is also doubtful, as the same was not signed by the first 

party. It is not proved by the OP, that the mental condition of the 
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OP, at the time of the agreement, was such, that she was incapable 

of understanding the nature and import of it, and hence, she had to 

be represented by her father. Mere having mental disorder does not 

prove that the patient is incapable of entering into an agreement at 

any point of time. A person, suffering from depression for a period 

of time, may be said to be suffering   from mental disorder. The 

medical documents do not prove the type and degree of mental 

problem of the first party. Moreover, the OP has not examined the 

doctor, who had issued the documents, to prove the contents 

thereof.  

24.  Thus, it is clear that the relationship between the OP and the first 

party has been deteriorated to that level, which had led to calling of 

public meeting, where the mental sufferings of the first party were 

made public, and that the shunning away from the duty of the OP to 

look after his wife and child, especially, when she was suffering from 

mental problems, show that the OP had neglected to maintain the 

first party and to maintain his child adequately. It also shows that 

the first party has not been living away from the OP, without any 

justifiable cause.  

 

 

Point No.4: 

 

25. It is stated by the OP that the land is in the name of his father and 

not in his name. But it is also true that his father is living with him 

and the land has not been partitioned. That means that the OP has 

a share in the land. He has also stated that he, at times, works as 

driver and at times, works in the garage of his brother.   

Furthermore, the OP, being an able bodied man, is presumed to 
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have sufficient means to maintain his wife. Hence, these facts, 

prove that OP has sufficient means to maintain his wife and his 

minor daughter.  

 

Point No. 5: 

 

26. PW1 has stated that she does daily labour. It is on record, that she 

has taken shelter in the house of her father and has been living with 

her parents. This assertion was not disputed by the OP during her 

cross-examination. OP has not asserted in his evidence that the first 

party has sufficient income to maintain herself and her child. It is 

also on record, that the daughter of first party is 8 years old and is 

studying in class I. This requires money for education.  

 

27. Thus, in the light of the above discussion, it is established that the 

OP, Sri Ratul Kalita is legally bound to give maintenance amount to 

his wife, Smti Pallabi Tamuly Kalita, u/s 125 of CrPC. 

 

Quantum of Maintenance: 

28. The first party could not prove the actual income of the OP. The 

assertions of the first party and PWs about the income and income 

source of the OP have been denied by the OP. So, technically, 

speaking, the income of the OP has not been established. However, 

in order to give effect to the social legislation u/s125 Cr PC, and to 

protect a wife and children from vagrancy, strict proof of income of 

OP, is not required. Nevertheless, income is important to determine 

the quantum of maintenance. But, there are other relevant factors. 

The OP has, himself, stated that he is living with his parents. It does 

not appear that his parents are dependent on him, as the OP 
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andDW1, have stated the land, pond and betel nut trees are in the 

name of the father of OP.   Moreover, he is an able bodied person.   

Considering these factors, and the cost of living and cost of 

education in the present time, I am of the considered view that a 

sum of Rs.2500/- per month as maintenance for the first party and 

Rs.500/- per month as maintenance for the minor child, will serve 

the ends of justice. Furthermore, considering the fact that the first 

party has been staying in her parental house, with her father , I am 

of the view that allowing maintenance from the date of this order 

will be appropriate. 

29. Hence, I direct the OP, Sri Ratul Kalita, to pay a sum of Rs.3000/-

(Three Thousand only)  per month, from the date of this order , to 

his wife, Smti Pallabi Tamuly Kalita, towards her maintenance and 

maintenance of her minor child, u/s 125 Cr PC. 

30. The judgment/ final order is pronounced in the open court on this 

19th of February,  2015. The judgment/ final order is prepared under 

my hand and seal of this Court . 

31.  The case is, accordingly, disposed of. 

 

                                                                        (K.K. Sharma) 

                                                                       S.D.J.M(M), Gohpur. 
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                                  ANNEXURE 

LIST OF DOCUMENTS EXHIBITED BY THE OPPOSITE PARTY SIDE: 

Ext.1:     Copies of Medical Documents( proved in original) 

Ext2: Copy of Discharge Certificate( proved in original) 

Ext 3: Copy of license, issued by Gohpur Town Committee( proved in original) 

Ext4:   Copy of Jamabandi ( proved in original) 

Ext 5: Copy of the Agenda of the public meeting( proved in original) 

Ext6:  Copy of the agreement ( proved in original) 

 

                                                                        S.D.J.M(M), GOHPUR 


